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In our Opinion No. 0-4134 (Conference Cplnion No,
3107} we held that "tranafers by operation of law” are, by
necesesry impiication, exempt from the tax imposed by the
Texas Stosk Transfer Tax Aet (Artiele 7047m, V. A. C. 8.).
Proceeding from this premise, we 8lso ruled in sald opiniom
that a transfer from 8n intestate to his heirs or next of
kin 18 a transfer wholly effeoted by operation of law and
henve 1a& tax exsmpt, but that & trensfer from g testator
to bhis legatees is taxadle as & transfer effected at least
in part by the sot of the parties thereto.

The Texas Stock Transfer Tax Act follows almost
verbatim the New York Transfer Tsx Aot, and it is commonly
knowa that our statuie wag sdopted from end modeled after
the New York Aot. lLikewise, our act 1s ldentical in most
respects with the Federal Stook Trensfer Tax Act and with
the acta in other states. ' Consequently, in interpreting
our stetute we have bheen aocustomed to follow the deoisions
end sdministrative rulings of these other jurisdictions,
and partiounlarly those of New York, since, es is sald in
39 Tex. Jur. 264-265:

..~ ™A phrase, provision or statute adopted from
the laws of enocther state or ocountry will ordi-
\nnrili-bo given the same construction in Texea
that it had recsived in the Jjurisdiction from
which it was borrowed, If it hed been glven 2
fixed and dofinite meaning by the ocourts of that
Jurisdiotion, it will be given the seme meaning
in Texas, The rule rests upon the presumption
that the Leglslature was sware of the judleclal
interpretation given in the jurisdiction frem
witioh the statute was takan, and that in aedopt-
ing such statute it intended also to accept such
oonstructicn,™ ‘

Under the New York and federel acts, only one
transfer tax acorues when stock passes by will to & legatee
but 18 s0ld by the exscutor to sstisfy debts and sxpenses
of the estate. Artiole 15{(16) of the New York Rules and
Regulations; Article 34{n) of Treasury Regulatioans No. 71;
reprinted in Christy and Molesn, The Transfer of Stock, pp.
683 and 602, respsotively., This is cocesloned dy the fact
that these jurisdioctions edhere to the common law rule where-
By title to personalty passes from & testétor to his exs-
autor and thence from asuch executor to legatess, to orsditore
of the estate, or tc possible vendess. Consequently, these
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Jurisdictions hold that the transfer from the testator to
his ®xecutor is tax exempt as & tranafer by operetion of
law apd that the only taxable event ocours when the executor
makey & further transfer elthar to & legates, to & oreditor
of the estete, or to a vendes to whom the stoek is sold for
the purpose of securing funds to discharge the dsbts or ex-

ensea of the estate. Weloch v, Kerokhoff, 84 ¥F(24) 295;

06 A. L. R. 1434; Christy and Molesn, op. olt, supra, 366.
Obvicusly when the stock is s0l4 by the executor to satiafry
dedbts and expensges of the estate, po tax ever erises on &
transfer to & legatee beasuse such transfer is never made
by the executor.

0—~923§/ However, as wes pointed out in our Opinion No,
Artiele 3314 V. A, C, S, abrogates the common law
rule in this State by providing that title to personally
vosts in the legateez Immsdialely upon the death of the
testator, subjeot t0 the power of the executor to sell or
otherwise qppl{ such persopalty to satisfy debts of the
estate, funeral expenses, family allowances, and other
expenses of administration. Morrell v. Hamlett, 24 S.%,{24)
§31; Richerdson v. Vaughan, 23 8.¥. 640 (Sup. Ct.); leel v,
Lesl, 291 S.¥. 340; 1) Tex. Jur. 595; 15 Tex. Jur. 172-173.
Bescause of this feature of our decedents! estate law, con-
ceivadly it would bs possidle to say that two trensfer.
taxes acerue in the situation above desorided--one when
the title veats immedlately in the legatees, and another
when the exeocutor sells the stoock in the course of adminis-
tratlon, Practically speaxlng, such a constructioa of our
tranefer tax act would result in taxing a trensfer in which
the trapaferee never receives the use and enjoyment of the
stook and never receives an unenoumbered legal or squitabdle
title thereto, We feel that such a regult was never within
the contemplation or intention of the legislature at the
time of the pessage of our stock trsnsfer tax eot. Rather,
we feel, when our legisglature adopted the New York set, it
nust also be deemsd to have adopted the construction placed
on such ect whereby but one tax sccrues in the situatlon
undar discussion, This conolusion results both from the
principle of statutory conatruotion above set forth snd from
the following additionsl conslderstion: Upon the death of
a testator, any interest soquired by a legatee 13 sudleot
to a power of sale in the executor which may be exercised
under presorided conditions. Until such time as 1t 1s known
whether or not the executor must exercise thls pover, all
rights of & legates ere contingent. If the power 1s exerclsed,
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all rights of & legates are oxtingulshed., Consequently,
wien stock passes by will end it is neocessary for the
exscutor to dispose of the stook in order to satistfy

the debts snd expensses of the esliate, we feel that the
stock transfer tax &ocrues only when such dleposition

ia msde, for the ocontingenocy whleh prevents tha conm-
pletion of the transfer to the legatees hes oocurred end
no gomplete trensfer to them is ever scocomplished, Con-
versely, when no such disposition is necessary end when
the power of sale possessed by an executor is extingsulshed
because nc necessdty for its exerolse has arisen, we feel
that the transfer iSrom the testator to his legatees is
complete and that such transfer is then taxable under the
principles enunoclated im our Opinion ¥Wo. O=fii3- o—2// 3

T These principles are also applloadle to in-
stanoes of lntestaocy. %hen it 1s necessary for an ad-
ninistrator of the sstate of an intestate to diepose of
stogk t0 satisfy the dedts and expenses of the eatate,
e.tax acorues upon such ssle, for the sale cvacnot be
seld to be one in whioh ths transfer is effeoted by op~
eretion of law. Contrariwlss, however, when no such
gale 18 necessary, and when the power of sale in the ad-
ministrator 1s extingulehed, the transfer to the hsire
or next of kin s then sompletes und, ss wag sald in our
Opinion Wo. Q:%iga sinée such tranafer ls-effected = -
wholly by ofer éa‘or”lay. 10 tax accorues thereon,

Your sacond question relates to & sltuation in
whleh & treansfer of stock is made t¢ effect or to feecll-
itate the division of an eatate smong the varlous lsgatess.
¥ultipls legatees hold property in a form of co-ownership
0losely skin to, if not identical with, co-tenency. Any
divisicn effeotad arong such tenants or seny sale made dy
them for the purposs of dlviding the proseeds thereof
necessarily 1s s transfer effected by the aot of the parties
thereto rather than a trsnafer effeoted by operation of
law, Such trsnsfers are tazadle under the New York snd fed-
eral mots, Artliclae<15{19-22} of the New York Rulss &nd Reg-
ulatlons; Chrlety and Molean, op. eit. supra, 564~565, and
even without the aid afforded by ths constructions in thess
jurisdictions, we would fesl oconstrained to hold such trans-
fers taxadbls since they rall within neither the express
exenphblons aontalned in cur statute nor the implied exemp-
tion sceorded transfers by operation of law. Consequently,
you are respectfully edvised that in such s sltustion twe
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transfer tsxes ancrue--onte whan the trensfer to the mule 1
tiple*legatess becomaes eomplete, snd another when such
leogatees offect ¢ dlvision among themselves by sale or
otherwlise., Notloe, however, that 1f the division is

being effected by multipls helrs or next of xin who have
taken by lntestae,, a tax aecruss only upon the divlaion
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the atock initislly by operation of law,

Koreover, should an exesater or adminlstrator
sell stock for the purpose of effecting or fecilitating
& division among the legateese, heirs or next of kin, end
not for the purpose of paying the dedbts and sxpenses of
the eatate, the same prinaiples are epplicadle. The power
of sale posssssed by an executor or administrator extends,
a8 has been seld above, only to sales which are necessary
to pay the debts snd expenges of the estate, {Unless the
stock is sold for this purpoase, the traumsfer to the legatess,
heirs or next of kin becomes ocomplete. I the stook should
be sold for any purpose other than thia, the situation is
the samne as 1f the transfer to the legatesa, heirs or next
of kin hed first decome complete, and such persons had then
actaed to effect & division emong themselves, In maging auch
& sale, an exedutor or administretor scis es & represente-
tive of the legatees, helrs or next of kin rather thean ea @
‘repressntative of the estate, and, for purposes of the stook
transfer tsx, his aets In this respect are to de treated an
if they were the acts of the parties wom he represents,
Coneequently, in such a situation atock transfer taXxes would
accrue in agcordance with the prinoiples disounssed in the
last preceding paragraph.

‘Trusting that the foragoing discussion satisfaog-
torily enswers your irequiries, we are

Yours vory truly

4*PROVEDSEF 27, 1943 JINTY TENIRAL OF TEXAS
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